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" ' 6 The authors' only alternatives were-to either distribute the work in only one state or forego copyright protection entirely. 7 Recognizing that national legislation would eliminate this deficiency, the Constitutional Convention empowered Congress to enact federal copyright legislation.
1 8 The Constitution's framers intended to benefit the public by granting authors a uniform but limited monopoly in their works.
1 9 The limited monopoly served as incentive to motivate the authors' creativity by providing them with a financial reward. The public would then benefit from free access to the authors' creative genius after the authors' limited period of exclusive control had expired. To this end, copyright is a means to protect authors, for a limited time, against unauthorized use of the product oftheir labors. 20. See Winick, supra note 8, at 1603 (discussing reasons for providing copyright protection).
21. See id. at 1601 (providing constitutional purposes of U.S. copyright law); see, e.g., Twentieth Century Music Corp. v. Aiken, 422 U.S. 151, 156 (1975) (holding limited scope of copyright monopoly reflects balance of competing claims upon public interest; private artistic motivation must serve to promote public availability of useful arts); Mazer v. Stein, 347 U.S. 201,219 (1954) (holding that copyright law makes reward to owner secondary consideration); Fox Film Corp. v. Doyal, 286 U.S. 123, 127 (1932) (holding that primary object of copyright monopoly lies in general benefits public derives from labors of authors). Copyright is given by the public for benefits bestowed upon it by the skill of individuals, and as incentive to further their efforts for those benefits. 
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authorize public performance of certain protected works.
3 " Congress and the courts, however, have imposed various qualifications, 36 exemptions, 7 and limitation? on these privileges.
The judiciary has also influenced modem copyright law. The United States Supreme Court" has established a fundamental rule of modem copyright lRw, holding that copyright protection applies to only the expression of an idea and not to the underlying idea itself. 4 Furthermore, courts have interpreted this rule to support another fundamental rule of copyright law: that copyright does not protect those articles that have an intrinsic utilitarian function, otherwise known as "useful articles." 39. Baker v. Selden, 101 U.S. 99 (1879). The Court held that the author could copyright a book on accounting principles, but the author could not copyright the accounting procedures described therein. Id. at 104. Differentiating "practical applications" from "ornamental designs," the Court defined the latter as "the product of genius and the result of composition," and the former as having "their final end in application and use." Id. at 103. The application and use are what the public derive from the object. Id. at 103-04. The embodiment of the rules and methods alone is what the copyright secures. The use by another of the same statements, whether in words or illustrations, would be an infringement of the copyright. Id. 41. Baker, 101 U.S. at 102-04. There is a clear distinction between a book, as such, which would be the subject of copyright, and the procedure that it illustrates, which is not. Id.
42. See Currently, under the amended 1976 Act, a utilitarian or useful article" qualifies for copyright protection as to its form, but not its mechanical or utilitarian aspects. 4 Thus, a useful article may qualify for protection only if the article's design can exist independently of its utilitarian aspects. 45 Furthermore, Congress has established that copyrightable, the rack was not copyrightable because the form of the rack was influenced by utilitarian concerns and aesthetic elements that were not conceptually separable from the utilitaian elements); Norris Indus. 201 (1954) , a lamp manufacturer copied a statuette that his competitor used as a lamp base. Id. at 950. The United States Supreme Court held that although a lamp is a useful article, because the statuette was removable from the lamp, it was subject to copyright protection. Id. at 952. Following this "new" interpretation of what constitutes a useful article, Congress defined the term "useful article" as an object which its utility comprises its sole intrinsic function. 37 C.F.R. § 202.10(c) (1990). Furthermore, Congress specifically excluded from the definition appended artistic features that one could separately identify and that can exist as an independent work of art. Id.
43. See supra note 42 and accompanying text (defining "useful" or "utilitarian" articles 1984 , reprinted in COPYRIGHTOFFICEREPORT, supra, at xviii. Second, the "temporal displacement" test requires that the article "stimulate in the mind of the beholder" an artistic concept separate from the utilitarian article. Id. at xix. A third approach is whether an ordinary observer would understand the work as having both the function of a work of art and its utilitarian function. Id. at xx. Finally, some courts have applied a two-prong test. Those applying this test first ask whether an ordinary observer would conceive the presence of artistic features in a utilitarian object. If so, they then ask whether the object's functions dictate those features. Id.
10
DEPA UL J ART & ENT LAW
[Vol. VII: 1 the separability tests to preclude copyright protection for most architectural structures. 52 Functional, non-monumental works of architecture easily fit within the courts' classification of utilitarian articles. 53 Therefore, given the difficulty of separating a building's utilitarian aspects from its design, the copyright law generally denied architects any protection for constructed architectural works.
54
Architects could, however, obtain copyright protection for nonfunctional or monumental structures" categorized as "sculptural works." 56 Pa. 1936 ) (holding design of memorial was "design for work of art" within provision ofcopyright act notwithstanding memorial was "article of manufacture" as well as "object of art").
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United States. 57 Moreover, in 1988, Congress amended the current copyright law to explicitly include protection for "architectural plans."" Nevertheless, after the 1988 amendment, the extent of the architects' copyright was still unclear. Questions remained about which works the copyright protected, 59 to what extent copyright protected those works,' and how much control over the completed work remained with the architect.
6 ' A copyright protects original work from unauthorized reproduction. 62 With respect to architectural works, there are at least six types of reproduction. 63 ) (discussing copying architectural plans and models). As of December 11, 1996, there were no published cases in which a claimant argues that an architect's copyright in a model has been infringed.
70. See supra notes 39-53 and accompanying text (applying useful article doctrine to constructed architectural works).
71. See Smith v. Paul, 345 P.2d 546, 553 (Cal. Ct. App. 1959) (holding that anyone with sufficient draftsmanship abilities may duplicate structure's exterior). Because copyright law did not protect the architectural design in a building, unauthorized copying of the design in any media, including plans -as long as copyrighted plans were not used -would not constitute infringement. CoPYPIGHT to that taught by copyrighted plans, but may prevent another from copying plans and using them to build house).
While an architecfs drawings are the expression of her ideas, many courts considered the structure depicted therein was the idea itself. See supra notes 39-53 and accompanying text (discussing idea/expression distinction). Therefore, any copy of a building was permissible if the builder did not duplicate the protected blueprints themselves. Imperial Homes Corp. v. Lamont, 458 F. 74. See COPYRIGHTOFFICEREPORT, supra note 51, at 223 (stating that virtually every Berne member country makes express reference to copyright protection for buildings and structures).
75. Belanger, supra note 22, at 383. Moral rights, or le droit moral, are authors' personal rights. Id. Moral rights typically include the right to be known as the author of one's work and the right to prevent others from being named as author of that work. 1 NMMER ON COPYRIGHT, supra note 28, § 8D.01A. Generally, moral rights also grant the author the right to prevent others from claiming authorship of her work, the right to withdraw a published work, and the right to prevent others from deforming or defacing her work. Id. Finally, moral rights may include the author's right to prevent others from using her name or work in a way that would violate the author's good name or professional standing. Id. States from joining the Convention.' However, by the latter-half of this century the international dimension of copyright law assumed increasing importance in the United States. 93 American popular culture and information products had become export commodities of immense economic value.' Efforts to provide adequate and effective copyright protection for these works prompted Congress to bring United States copyright law into compliance with international standards." In 1988, the United States finally subscribed' to the Berne Convention, the world's oldest7 and most important copyright convention." By doing so, it signaled its alignment with most other nations' conceptions of copyright protection."
Nevertheless, the treaty's implementation'" required that the United States resolve its fundamental copyright differences with the Beme Convention. 
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II. THE CURRENT STATE OF UNITED STATES COPYRIGHT PROTECTION FOR ARc rrECTURAL WoRKs
A. The Architectural Works Copyright Protection Act of 1990
In 1990, Congress amended the 1976 Copyright Act" 7 with the Architectural Works Copyright Protection Act 18 ("AWCPA"). Prompted by the Copyright Office report, Congress enacted the AWCPA to more closely align United States copyright protection with that required by the Berne Convention." 9 In adopting the AWCPA, Congress determined that, as a form of artistic expression, architecture performs significant domestic and international societal purposes. 0 The primary function of the AWCPA is to provide protection for architectural works embodied in constructed buildings.' The AWCPA also ensures copyright protection for architectural plans, drawings and models' 22 under its provisions for pictorial, graphic and sculptural works.In American architect' 24 now enjoy some amount of copyright protection in a building's design as embodied in any tangible medium of expression, including buildings, plans, models or drawings."
When an architectural design is embodied in a building, however, the architect's copyright is very limited. . An architect possesses two separate copyrights for a completed architectural work: a copyright in the constructed building as defined in 17 U.S.C.A. § 102(aX8), and a copyright in the plans, drawings and models, protected by 17 U.S.CA. § 102(aX5). Id. Congress' intent was to keep the two forms of protection separate; a person may infringe either or both copyrights, and each may separately provide for damages. Id.
17 U.S.C. § 102(aX5).
124. COPYRIGHT OFFICE REPORT, supra note 51, at 7. In this article, "architect" is used interchangeably with "copyright owner," as the architect or designer is generally the creator of the work and initially holds the copyright. Id.
125. See 17 U.S.C. § 101 (defining "architectural work"). 126. HousE REPORT 101-735, supra note 117, reprinted in 1990 U.S.C.C.A.N. 6935, 6950. An architectural design embodied in a building receives only the limited protection offered an architectural work under 17 U.S.C. § 102(aX8). Id. A design embodied in any tangible medium of expression other than a building (such as architectural plans and models) has "dual" protection. Id. U.S. laws grant the architect one copyright in the architectural work, and the other in the plans or drawings under 17 U.S.C. § 102(aX5). Id. A copy may infringe either or both of these copyrights. Id.
20
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Act,"' architects may fully enjoy only two when seeking to protect a constructed building's design. Architects hold only the exclusive right to exactly duplicate an architectural structure' and the exclusive right to distribute those duplicates to the public.'" The right to publicly perforni 3 or display' the work does not apply to architectural design, and the AWCPA virtually eliminates the architect's exclusive right to prepare derivative works.'
B. Limitations on the Architects'Right to Create and Distribute Derivative Works
A derivative work is the recasting, transformation or adaptation of a protected work.' Copyright owners enjoy the exclusive right to recast, transform or adapt a protected work," 3 unless that work is an architectural design embodied in a building.' When a built structure is the architect's chosen medium of expression, she no longer has the exclusive right to transform or adapt her work,' 36 nor does she possess the exclusive right to recast her design in other mediums of expression.
37
Under the AWCPA's provisions, the architect must forego the exclusive right to adapt her design, as embodied in a building, in favor of the building's owner. 3 Congress recognized that, to fully utilize a built structure, a building owner must be 127. See 17 U.S.C. § 106 (granting exclusive rights to do or authorize: (1) reproduction of copyrighted work in copies or phonorecords; (2) derivative works based upon copyrighted work; (3) distribution of copies or phonorecords of copyrighted work to public; (4) public performance of copyrighted work; and (5) public display of copyrighted work).
128. See 17 U.S.C. § 106(1) (granting exclusive right to reproduce or authorize reproduction of copyrighted work).
129. See id. § 106(3) (granting exclusive right to distribute or authorize distribution of copies to public).
130. See id. § 106(4) (applying section only to literary, musical, dramatic, and choreographic works, pantomimes, motion pictures, other audiovisual works).
131. See id. § 106(5) (applying section only to literary, musical, dramatic, and choreographic works, pantomimes, and pictorial, graphic, or sculptural works, including architectural sketches and renderings).
132. See infra notes 133-141 and accompanying text (discussing limitations on architects exclusive right to derivative works).
133. See 17 U.S.C. § 101 (defining "derivative work").
See id. § 106(2) (granting copyright owner exclusive right to authorize or prepare derivative works).
135. See supra note 126 and accompanying text (discussing differences between copyright protection afforded plans and buildings).
136. See 17 U.S.C. § 120(b) (limiting architect's exclusive right to make alterations to copyrighted work).
137. See id. § 120(a) (eliminating architects exclusive right to make pictorial representations of copyrighted work).
138. Id. § 120(b). The owner of a building embodying an architectural work may destroy or make alterations to the building. The owner is free to do so without the consent of the author or copyright owner of the architectural work. Id.
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able to freely adapt and change the building."I Consequently, Congress gave building owners the right to modify and to alter the building's design, and even to destroy the building, without the copyright owner's permission.'
4
The AWCPA also denies the copyright owner the exclusive right to recast protected works in other mediums of expression. 4 ' Allowing the public to create and to exploit pictorial representations' 42 of protected works, the AWCPA eliminates the architects' exclusive rights to prepare derivative works.' On the surface, this limiting provision seems unambiguous and necessary."' Without the "pictorial representation exception," a tourist could not photograph a spectacular building and a movie director 139. See Winick, supra note 8, at 1623 (discussing purpose of excluding exclusive right of transformation).
140. See 17 U.S.C. § 120(b) (establishing building owner's right to destroy or make alterations to building). Architects readily conceded this point. Winick, supra note 8, at 1624. They recognized that if the copyright owner held the exclusive right to alter or destroy the building, building owners would demand that the architect give up their copyright. Architectural Works Copyright Protection Act explicitly defers to the protection provided by such locallaws. 17 U.S.C. § 301(bX2). It does not preempt state and local landmark, historical preservation, zoning, or building codes, relating to architectural works protected under 17 U.S.C. § 102(aX8). Id. Therefore, although Congress has declined to extend copyright protection to encompass transformation of a constructed design, the architect has other available protection for deserving works. Id.
141. 17 U.S.C. § 120(a).-As applied to architectural works constructed in public view, the architect's copyright does not include the right to prevent others from making, distributing, or publicly displaying pictorial representations of the work. Id.
142. Id. The pictorial representation exception allows the general public to make, distribute, and publicly display pictures, paintings, photographs, or other pictorial representations of the copyrighted work. Id.
143. See id. § 106(2) (granting copyright owner exclusive right to recast, transform, or adapt protected works).
144. See Wiick, supra note 8, at 1625 n.133 (discussing pictorial representation provision and stating that Congress included it as practical necessity).
22
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[Vol. VII: 1 could not film scenes in a neighborhood of protected structures. 45 Moreover, an individual looking for design inspiration could not even sketch a building to borrow design elements' 46 without potentially violating the architect's copyright. 4 ' To avoid this, Congress created the exception justifying it by declaring that such an exception would not interfere with the architects' "normal exploitation" of their works. 146. House REPORT 101-735, supra note 117. The Report states that millions of tourists take home photographs, posters, and other pictorial representations of prominent architectural works as souvenirs from their trip. Id. Additionally, it says that scholarly books on architecture rely on the ability to freely use photographs of architectural works. Id. The public purpose served by such uses coupled with a "lack of harmoto the copyright owner" prompted Congress to provide the pictorial representation exception, rather than rely on the fair use doctrine. Id.
147. WIPO GUIDE TO THE BERNE CONVENTION, supra note 85, at 54. The right to reproduce protected works is the very essence of copyright. Id. The Berne Convention encompasses all means of reproduction, either by processes known or those yet to be discovered. Id. But see infra notes 175-183 and accompanying text (discussing fair use exception to copyright protection).
148. HOUSEREPORT 101-735, supra note 117. This is true if the only normal exploitation is the construction of a similarstructure and not the reproduction of the structure in other forms such as pictures, posters, postcards, etc. See infra notes 154-158 and accompanying text (showing frequency that derivative works are copied from protected architectural works). However, exploitation of architectural works has been a highly profitable enterprise for many. For example, the San Francisco Museum of Modem Art, infra note 157, has sold $5.5 million of merchandise -T-shirts, tote bags, caps, & umbrellas depicting a logo based on the museum's design -in one year, including 10,000 postcards of the building. Jesse Hamlin, SFMOMA: The Main Attraction, S.F. EXAM. & CHRON., Jan. 14, 1996, Datebook, at 29. A threedimensional replica of the museum enshrined in a version of the snow globe, called the "Fog Dome," is also a "big seller." Id. See also infra notes 150-158 and accompanying text (discussing architects' market interest in derivative works).
149. HOUSE REPORT 101-735, supra note 117. Since copyright protection is to benefit the general public, Congress will only grant a monopoly to the artist to provide incentive for the creative process. 
A. A Closer Look at the Pictorial Representation Exception
Congress's normal exploitationjustification is inconsistent with the traditional view of United States copyright protection. Historically, Congress has enacted copyright laws to benefit the public by protecting the author's market interest. 50 A protected market interest enables an author to recoup revenues generated from all different uses of the artistic works.' This approach provides copyright protection in each market segment that an author might commercially exploit the protected work, either in original or derivative form. ' Accordingly, a conventional application of United States copyright law would protect both original and derivative forms of an architect's work, whether it was normal exploitation of the work or not 152. Id. 153. Id. at 956 n.92 (stating that market interest approach enables author to recoup revenues generated from all uses of work in each market segment that author may commercially exploit). Conventional application of copyright law incorporates the market interest approach to copyright protection. See supra notes 151-152 and accompanying text (discussing market interest approach to copyright protection).
154. See Gerstenblith, "supra note 77, at 448 (explaining that pictorial representation exception does not apply to three-dimensional copies).
155. As of December 11, 1996, there were no published cases involving a 17 U.S.C. § 120(a) determination. Three-dimensional copies may include models, figurines, statuettes, paperweights, snow domes, pencil sharpeners, clocks, furniture, etc., each duplicating the architects design as originally manifested in a building. unauthorized postcards' 56 depicting the San Francisco Museum of Modem AR.! Arguably, however, the vendor would violate the architect's copyright if she were to sell three-dimensional paperweights depicting the same building.
158 How, then, is the law applied when the vendor sells a model kit comprised of two-dimensional pieces that the purchaser is to assemble into a three-dimensional model? A computergenerated model? A CD-ROM? A hologram? Under the AWCPA, the answer to these questions remains unclear.
This two-dimensional/three-dimensional ambiguity dramatizes some difficulties created by the pictorial representation exception. Other difficulties arise in works described as both sculptural and architectural, such as the Washington Monument.' 59 If the courts classify the structure as neither a building nor a sculptural work, the structure has no copyright protection. " If they classify the structure as a building, the ) (holding monuments analogous to sculptural works and, therefore, subject to full copyright protection); H.R. REP. No. 1476, 94th Cong., 2d Sess. 55 (1976) (describing purely nonfunctional or monumental structures as sculpture subject to full copyright protection); Shipley, supra note 73, at 404 nA8 (stating that purely nonfunctional structures are analogous to sculptural works and, thus, subject to copyright protection).
160. H.R. REP. No. 735, 101st Cong. 1990, reprinted in 1990 U.S.C.CA.N. 6935. Congress deleted the phrase "or three-dimensional structure" from the definition of an "architectural work." This phrase was originally intended to cover architectural works embodied in innovative structures that defy easy classification. However, it was deleted because the phrase also could be interpreted as covering interstate highway bridges, cloverleafs, canals, dams, and pedestrian walkways. Congress determined that protection for these works is not necessary to 
1996]
ARCH. WORKS COPYRIGHTACT 25
copyright law would afford the structure some protection."" However, if the courts classify the structure as a non-functional sculpture,' the structure receives full copyright protection under the Visual Artists Rights Act (VARA).'6 It remains to be seen, however, whether sculptulral components of an architectural work are protected as visual arts or as architectural works.'" To determine, then, whether the copyright law protects a structure as a work of visual art," 5 an architectural workl," botl or neithe?, one must return to the conceptual separability test. This test requires that the building's function be readily stimulate creativity or prohibit unauthorized reproduction. Id. 166. See supra notes 39-53 and accompanying text (discussing conceptual separability as applied to architectural works). This approach is analogous to the separability test required under the 1976 Act, where the courts separated -either physically or conceptually -the utilitarian aspects of a work to determine what, if anything, was copyrightable in the work. Id. Rather than suggesting that the courts look at the utilitarian aspects of a structure, Congress requires that the courts completely separate the structure's functional aspects from its aesthetic aspects. H.R. RP. No. 735, 101st Cong. 20-21 (1990).
167. See 17 U.S.C. § 113 (defining scope of exclusive rights in pictorial, graphic, and sculptural works). This section gives little guidance to the courts when asked to separate functional works from the nonfunctional. Id. Instead of allowing an all-encompassing protection to architectural works, the section creates confusion as to what is an architectural work, what is a pictorial, graphic or sculptural work, and what is denied copyright completely.
Id.
168. See supra notes 39-53 and accompanying text (explaining that if useful article's function is not conceptually separable from its aesthetic aspects, it is not copyrightable). The AWCPA grants copyright protection only to architectural works. 17 U.S.C. § 102(aX8). It follows, then, that a "useful article" that is not an "architectural work" still has no copyright protection. This example typifies one difficulty created by the pictorial representation exception. This illustration, however, is not an entirely accurate description of the state of the law. The courts have created an exception to the artist's copyright protection, known as the "fair use" doctrine.'
75
B. The Fair Use Doctrine
The fair use doctrine limits the breadth of copyright law, balancing the artists' pecuniary interests against the public's interest in free use of the work. 170. VARA, supra note 163. In addition to the exclusive rights to make and distribute copies and derivative works of a copyrighted work, the VARA moral rights provisions apply to works of visual art. 17 U.S.C. § 106A. The statutory definition of a "work of visual art" includes sculptures, drawings (except technical drawings), paintings, prints, and, in some cases, photographs. Id. § 101.
171. See supra notes 126-141 and accompanying text (discussing limitations on copyright protection of architectural works under AWCPA).
172. 17 U.S.C. § 120(a). The copyright in a constructed architectural work does not include the right to prevent the public from making, distributing, or publicly displaying pictures, paintings, photographs, or other pictorial representations of the work. Id. This provision, however, applies only if the building in which the work is embodied is located in or ordinarily visible from a public place. Id.
173. 17 U.S.C. § 106(2). The 1976 Act expressly grants the copyright owner the exclusive right to make derivative copies of the protected work. Id.
174. See Winick, supra note 8, at 1627 (illustrating application of AWCPA and VARA to different elements of one structure).
175. 17 U.S.C. § 107. Copying protected works for purposes such as criticism, comment, news reporting, teaching, scholarship, or research, is considered fair use of the work, and therefore not a copyright infringement. Id. To determine whether a purported infringement constitutes fair use, the courts are to consider four factors. Id. First, they are to assess the purpose and character of the use. Id. Second, the courts are to look at the nature of the copyrighted work. Id. Third, they are to determine the amount and substantiality of the portion used in relation to the copyrighted work as a whole. Id. Finally, they are to consider the effect of the infringing use upon the potential market for or value of the copyrighted work. 65-66 (1976) reprinted in 1976 U.S.C.C.A.N. 5659,5670. These criteria can essentially all be reduced to the four standards which Congress adopted in the 1976 Act, including the purpose and character of the use, the nature of the copyrighted work, the portion used in relation to the copyrighted work as a whole, and the effect of the use upon the value of the copyrighted work. 17 U.S.C. § 107. 449 (1984) . The second factor, the nature of the copyrighted work, also weighs in favor of fair use because it is a sculptural work located in a highly visible public place. Folsom v. Marsh, 9 F. Cas. 342, 348 (C.C.D. Mass. 1841). Although the third consideration -the amount of the copyrighted work taken -may weigh against fair use, the final factor is given the most weight. Sony, 464 U.S. at 449-50. The courts are to look to the effect the use has upon the potential market for or value of the copyrighted 28
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C. United States Compliance With International Law
By enacting the AWCPA, Congress purported to comply with its international obligations arising from the Berne Convention.
8 4 However, the Berne Convention's minimum standards require that the copyright owner hold the exclusive right to reproduce protected works in any medium."
5 In addition, the Berne Convention requires that copyright protection extend to the exclusive right of adaptation" 8 
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to protect two-dimensional representations" 7 to provide architects with the economic incentives for creativity. 218 The exception, however, created international and domestic legal ambiguities and inconsistent copyright policies that far outweighed the stated purpose of avoiding the fair use doctrine." 9 Therefore, by amending the copyright law to provide architects with the exclusive right to control all forms of their works' reproduction, Congress would provide a benefit to architects, the courts and the public? ' As demonstrated, the pictorial representation exception is unduly burdensome, and Congress should eliminate it.
Besides bringing the United States into compliance with its Berne Convention obligations, eliminating the exception would reduce the need to categorize structures as architectural works or sculptural works. Despite the similarity of the works, 22 Finally, the AWCPA denies the architect of viable market interests 27 Commercial representations of architectural works are a potentially lucrative source of secondary income on notable works.
2 8 However, Congress has decided that since this is not a normal exploitation of the work, copyright law need not entitle architects to control two-dimensional reproductions of their works. 229 Congressional reasons for depriving an architect of the income from two-dimensional souvenirs, but allowing him to profit from commercially produced three-dimensional souvenirs are dubious." A better solution would be to prohibit two-dimensional reproductions, and to rely on the Copyright Act's fair use provision to prevent only commercial exploitation.
CONCLUSION
Traditionally, the United States has provided very little copyright protection for architectural works. However, influenced by the Berne Convention, United States copyright law is slowly evolving to reflect international expectations. The AWCPA was a necessary step in that evolution. ' The evolution, however, is not complete. The AWCPA fails to bring the United States into compliance with the Berne Convention. As the pictorial representation exception applies only to two-dimensional works, the AWCPA arbitrarily restricts the architect's right to control derivative works. Because the architect no longer has exclusive control of those works, the copyright law deprives her of a significant portion of her market interest. Also, because the AWCPA permits pictorial representations of a building but not applied decorative art, the courts still must apply the fair use doctrine to excuse many potential copyright infringements. Finally, because the Visual Artists Rights Act covers sculptural works, architects creating nonfunctional architecture enjoy considerably more protection than those creating useful architectural works. This dichotomy reintroduces the problem of classifying 226 . See supra notes 170-174 and accompanying text (discussing ability to photograph works protected by AWCPA but not works protected by VARA).
227. SeeAWCPA Hearings; supra note 105, at 138 (statement of Richard Carney on behalf of the Frank Lloyd Wright Foundation) (noting that commercial uses of models and photographs of architectural works deprive architects of fruits of their labor without compensation).
228. 
